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brief statement describing the nature 
of the evidence excluded. The offer of 
proof for excluded documents or exhib-
its shall consist of the insertion in the 
record of the documents or exhibits ex-
cluded. 

§ 672.17 Burden of presentation; bur-
den of persuasion. 

The complainant has the burden of 
going forward with and of proving that 
the violation occurred as set forth in 
the complaint and that the proposed 
civil penalty, revocation, suspension, 
or other sanction, is appropriate. Fol-
lowing the establishment of a prima 
facie case, respondent has the burden 
of presenting and of going forward with 
any defense to the allegations set forth 
in the complaint. The Presiding Officer 
shall decide all controverted matters 
upon a preponderance of the evidence. 

§ 672.18 Filing the transcript. 
The hearing shall be transcribed ver-

batim. After the Presiding Officer 
closes the record, the reporter shall 
promptly transmit the original and 
certified copies to the Hearing Clerk, 
and one certified copy directly to the 
Presiding Officer. A certificate of serv-
ice shall accompany each copy of the 
transcript. The Hearing Clerk shall no-
tify all parties of the availability of 
the transcript and shall furnish the 
parties with a copy of the transcript 
upon payment of the cost of reproduc-
tion, unless a party can show that the 
cost is unduly burdensome. Any person 
not a party to the proceeding may ob-
tain a copy of the transcript upon pay-
ment of the reproduction fee, except 
for those parts of the transcript or-
dered to be kept confidential by the 
Presiding Officer. 

§ 672.19 Proposed findings, conclu-
sions, and order. 

Unless otherwise ordered by the Pre-
siding Officer, any party may submit 
proposed findings of fact, conclusions 
of law, and a proposed order, together 
with supporting briefs, within twenty 
(20) days after the parties are notified 
of the availability of the transcript. 
The Presiding Officer shall set a time 
by which reply briefs must be sub-
mitted. All submissions shall be in 
writing, shall be served upon all par-

ties, and shall contain adequate ref-
erences to the record and relied-upon 
authorities. 

§ 672.20 Initial decision. 
(a) Filing and contents. The Presiding 

Officer shall issue and file with the 
Hearing Clerk an initial decision as 
soon as practicable after the period for 
filing reply briefs, if any, has expired. 
The initial decision shall contain find-
ings of fact, conclusions regarding all 
material issues of law or discretion, 
the reasons for the findings and conclu-
sions, a recommended civil penalty as-
sessment or other sanction, if appro-
priate, and a proposed final order. Upon 
receipt of an initial decision, the Hear-
ing Clerk shall forward a copy to all 
parties, and shall send the original, 
along with the record of the pro-
ceeding, to the Director. 

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred, he shall set the dol-
lar amount of the recommended civil 
penalty in the initial decision in ac-
cordance with any criteria set forth in 
the Act, and must consider any civil 
penalty guidelines issued by NSF. If 
the Presiding Officer decides to assess 
a penalty different in amount from the 
penalty recommended in the com-
plaint, he shall set forth in the initial 
decision the specific reasons for the in-
crease or decrease. The Presiding Offi-
cer shall not raise a penalty from that 
recommended in the complaint if the 
respondent has defaulted. 

(c) Effect of initial decision. The initial 
decision of the Presiding Officer shall 
become the final order of the Agency 
within forty-five (45) days after its 
service upon the parties and without 
further proceedings unless (1) an appeal 
to the Director is filed by a party to 
the proceedings; or (2) the Director 
elects, sua sponte, to review the initial 
decision. 

(d) Motion to reopen a hearing. A mo-
tion to reopen a hearing to take fur-
ther evidence must be made no later 
than twenty (20) days after service of 
the initial decision on the parties and 
shall (1) state the specific grounds upon 
which relief is sought; (2) state briefly 
the nature and purpose of the evidence 
to be adduced; (3) show that such evi-
dence is not cumulative; and (4) show 
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